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a Foreign Government—Representa-
tion, in solicitations that include the 
clause DFARS 252.216–7003, Economic 
Price Adjustment—Wage Rates or Ma-
terial Prices Controlled by a Foreign 
Government. 

[56 FR 36340, July 31, 1991, as amended at 62 
FR 34122, June 24, 1997; 62 FR 40472, July 29, 
1997; 77 FR 19129, Mar. 30, 2012] 

Subpart 216.3—Cost- 
Reimbursement Contracts 

216.306 Cost-plus-fixed-fee contracts. 

(c) Limitations. (i) Except as provided 
in paragraph (c)(ii) of this section, an-
nual military construction appropria-
tions acts prohibit the use of cost-plus- 
fixed-fee contracts that— 

(A) Are funded by a military con-
struction appropriations act; 

(B) Are estimated to exceed $25,000; 
and 

(C) Will be performed within the 
United States, except Alaska. 

(ii) The prohibition in paragraph 
(c)(i) of this section does not apply to 
contracts specifically approved in writ-
ing, setting forth the reasons therefor, 
in accordance with the following: 

(A) The Secretaries of the military 
departments are authorized to approve 
such contracts that are for environ-
mental work only, provided the envi-
ronmental work is not classified as 
construction, as defined by 10 U.S.C. 
2801. 

(B) The Secretary of Defense or des-
ignee must approve such contracts that 
are not for environmental work only or 
are for environmental work classified 
as construction. 

[62 FR 1058, Jan. 8, 1997; 62 FR 1817, Jan. 13, 
1997; 62 FR 49305, Sept. 19, 1997; 71 FR 39007, 
July 11, 2006] 

Subpart 216.4—Incentive 
Contracts 

216.401 General. 

(c) See PGI 216.401(c) for information 
on the Defense Acquisition University 
Award and Incentive Fees Community 
of Practice. 

(e) Award-fee plans required in FAR 
16.401(e) shall be incorporated into all 
award-fee type contracts. Follow the 

procedures at PGI 216.401(e) when plan-
ning to award an award-fee contract. 

[75 FR 78619, Dec. 16, 2010, as amended at 76 
FR 8305, Feb. 14, 2011] 

216.401–70 Data collection. 

Section 814 of the National Defense 
Authorization Act for Fiscal Year 2007 
(Pub. L. 109–364) requires DoD to col-
lect relevant data on award and incen-
tive fees paid to contractors and have 
mechanisms in place to evaluate such 
data on a regular basis. In order to 
comply with this statutory require-
ment, follow the procedures at PGI 
216.401–70. 

[75 FR 78619, Dec. 16, 2010] 

216.401–71 Objective criteria. 

(1) Contracting officers shall use ob-
jective criteria to the maximum extent 
possible to measure contract perform-
ance. Objective criteria are associated 
with cost-plus-incentive-fee and fixed- 
price-incentive contracts. 

(2) When objective criteria exist but 
the contracting officer determines that 
it is in the best interest of the Govern-
ment also to incentivize subjective ele-
ments of performance, the most appro-
priate contract type is a multiple-in-
centive contract containing both objec-
tive incentives and subjective award- 
fee criteria (i.e., cost-plus-incentive- 
fee/award-fee or fixed-price-incentive/ 
award-fee). 

(3) See PGI 216.401(e) for guidance on 
the use of award-fee contracts. 

[76 FR 8305, Feb. 14, 2011] 

216.402 Application of predetermined, 
formula-type incentives. 

216.402–2 Technical performance in-
centives. 

See PGI 216.402–2 for guidance on es-
tablishing performance incentives. 

[71 FR 39007, July 11, 2006] 

216.403 Fixed-price incentive con-
tracts. 

216.403–1 Fixed-price incentive (firm 
target) contracts. 

(b) Application. 
(1) The contracting officer shall give 

particular consideration to the use of 
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fixed-price incentive (firm target) con-
tracts, especially for acquisitions mov-
ing from development to production. 

(2) The contracting officer shall pay 
particular attention to share lines and 
ceiling prices for fixed-price incentive 
(firm target) contracts, with a 120 per-
cent ceiling and a 50/50 share ratio as 
the point of departure for establishing 
the incentive arrangement. 

(3) See PGI 216.403–1 for guidance on 
the use of fixed-price incentive (firm 
target) contracts. 

[76 FR 57679, Sept. 16, 2011] 

216.403–2 Fixed-price incentive (suc-
cessive targets) contracts. 

See PGI 216.403–2 for guidance on the 
use of fixed-price incentive (successive 
targets) contracts. 

[71 FR 39007, July 11, 2006] 

216.405 Cost-reimbursement incentive 
contracts. 

216.405–1 Cost-plus-incentive-fee con-
tracts. 

See PGI 216.405–1 for guidance on the 
use of cost-plus-incentive-fee con-
tracts. 

[71 FR 39007, July 11, 2006] 

216.405–2 Cost-plus-award-fee con-
tracts. 

(1) Award-fee pool. The award-fee pool 
is the total available award fee for each 
evaluation period for the life of the 
contract. The contracting officer shall 
perform an analysis of appropriate fee 
distribution to ensure at least 40 per-
cent of the award fee is available for 
the final evaluation so that the award 
fee is appropriately distributed over all 
evaluation periods to incentivize the 
contractor throughout performance of 
the contract. The percentage of award 
fee available for the final evaluation 
may be set below 40 percent if the con-
tracting officer determines that a 
lower percentage is appropriate, and 
this determination is approved by the 
head of the contracting activity (HCA). 
The HCA may not delegate this ap-
proval authority. 

(2) Award-fee evaluation and payments. 
Award-fee payments other than pay-
ments resulting from the evaluation at 
the end of an award-fee period are pro-

hibited. (This prohibition does not 
apply to base-fee payments.) The fee- 
determining official’s rating for award- 
fee evaluations will be provided to the 
contractor within 45 calendar days of 
the end of the period being evaluated. 
The final award-fee payment will be 
consistent with the fee-determining of-
ficial’s final evaluation of the contrac-
tor’s overall performance against the 
cost, schedule, and performance out-
comes specified in the award-fee plan. 

(3) Limitations. 
(i) The cost-plus-award-fee contract 

shall not be used— 
(A) To avoid— 
(1) Establishing cost-plus-fixed-fee 

contracts when the criteria for cost- 
plus-fixed-fee contracts apply; or 

(2) Developing objective targets so a 
cost-plus-incentive-fee contract can be 
used; or 

(B) For either engineering develop-
ment or operational system develop-
ment acquisitions that have specifica-
tions suitable for simultaneous re-
search and development and produc-
tion, except a cost-plus-award-fee con-
tract may be used for individual engi-
neering development or operational 
system development acquisitions ancil-
lary to the development of a major 
weapon system or equipment, where— 

(1) It is more advantageous; and 
(2) The purpose of the acquisition is 

clearly to determine or solve specific 
problems associated with the major 
weapon system or equipment. 

(ii) Do not apply the weighted guide-
lines method to cost-plus-award-fee 
contracts for either the base (fixed) fee 
or the award fee. 

(iii) The base fee shall not exceed 
three percent of the estimated cost of 
the contract exclusive of the fee. 

(4) See PGI 216.405–2 for guidance on 
the use of cost-plus-award-fee con-
tracts. 

[76 FR 8305, Feb. 14, 2011] 

216.405–2–71 Award fee reduction or 
denial for failure to comply with re-
quirements relating to performance 
of private security functions. 

(a) In accordance with section 862 of 
the National Defense Authorization 
Act for Fiscal Year 2008, as amended, 
the contracting officer shall include in 
any award-fee plan a requirement to 
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